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The California Corporate Securities Act 


AMENDMENTS BY 1931 LEGISLATURE EXPLAINED BY COMMISSIONER 
HAIGHT. NEW RULES AND REGULATIONS. ADMINISTRATION 
OF ACT RESTS LARGELY UPON ATTORNEYS 


By Raymond L. Haight, Corporation Commissioner of the State of California, 
Member of Los Angeles Bar 


‘ Twenty years ago a Kansas legislator, in 
introducing a bill regulating the sale of 
securities, made the statement that the pro- 
motors who infested the State of Kansas 
would sell stock in the bright blue sky it- 
self. His bill was, upon passage, dubbed 
the “Blue Sky Law.” Since that time every 
state in the Union, with the exception of 
Nevada, has adopted some form of Blue 
Sky legislation. Most of it, however, has 
been passed during the last ten years. It is, 
therefore, a comparatively recent addition 
to the law and has been subject to much 
criticism. All such criticism, however, when 
analyzed, has been found to be based upon 
the method of enforcing the law rather than 
of the law itself. 

The amendments to the Corporate Secur- 
ities Act of the State of California adopted 
at the 1931 session of the State Legislature 
were largely designed to assist in making 
control less burdensome upon legitimate 
business, yet more difficult for fraudulent 
promoters to circumvent. 

Recurrently the problem of social control 
as against the policy of Jaissez faire is agi- 
tated and becomes intense in periods of 
social transition. We have learned, how- 
ever, by bitter experience, that free com- 
petition does not always make for public 
good. Thus we have social control in the 
form of state utilities commissions, the 
Interstate Commerce Commission, commis- 
sions for banking, insurance, building and 
loan, and trade. Following upon this has 
been Blue Sky legislation designed as a 
catch-all for security transactions. There is 
no space here to show the social necessity 
out of which emanated Blue Sky legislation, 
but it is sufficient to say that regardless of 
all the ranting about paternalism, social 
control through governmental bureaus is 
here to stay as an integral part of our gov- 
ernmental system. 

CavEAT EMpToR ARCHAIC DocTRINE 

It might be well to add that the rule of 
caveat emptor, which sounded so well when 
property consisted solely of land and cattle, 
can no longer be considered anything but 
an archaic doctrine that has had to be mod- 


ified. Trade marks, patents, goodwill, stock 
shares, trusteed beneficial interests, royal- 
ties, and other forms of abstract and in- 
tangible personal property rights make it no 
longer true that a purchaser is as good a 
judge of qualities as a seller. Even the well 
educated professional man is no longer ex- 
pected to understand the intricacies of all 
of the various types of financing which have 
been developed as a part of modern civiliza- 
tion. 

Three general methods have been devel- 
oped for the control of securities by the 
states: 

1. Control of the dealer selling securities. 

2. Controlling the security itself by pass- 

ing upon it before it is offered to the 
public. 

3. The stop order or injunction method, 

which is the basis of the Martin Fraud 
Act of the State of New York. 

California has for some years operated 
under a combination of the first two meth- 
ods. The weakness in this system lies in the 
fact that it encourages a tremendous amount 
of red tape in connection with authorizing 
the issuance of a security, which tape the 
fraudulent promoter often succeeds in cir- 
cumventing, yet gives the Commissioner 
little power to protect the investor once a 
security has received the approval of the 
department. 


NEW PROGRAM OF CONTROL 

Under the stop order and injunction 
method the Commissioner literally continues 
to control the sale of the security and can, 
in cases of urgent necessity, enforce his 
orders through the courts without recourse 
to the district attorneys. It may be said that 
this new program of control played an im- 
portant part in the design of most of the 
amendments. This will be more clearly 
brought out as the more important of the 
individual amendments are discussed. 

The first amendment of importance is in 
the definition of the word “security”. “Pre- 
organization certificates’ and “pre-organ- 
ization subscriptions” have been omitted. 
The purpose of this omission was to legal- 
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EDITORIAL 


PROFESSIONAL ETHICS AND DISCIPLINE 


In a recent issue of a bar journal a contributor declared, in no uncertain lan- 
guage, that the Bar Association was devoting too much attention to the rules 6f 
ethics and disciplinary matters. Although the statement has gone unchallenged, its 
very lack of logic refutes it. One might write at interminable length of the necessity 
for ethical rules and disciplinary measures, and of the duty of enforcing them, but 
it all would come to the same conclusion, namely ; these are the means which, plus 
respect for and pride in the profession of the law, must be used to restore the law- 
yer to the position he once held in the opinion of the public. 

Every member of the Bar should feel, and most of them do feel, that theirs is 
one of the most dignified of professions. All of the traditions of the Bar aid in 
engendering that feeling. Every attorney should strive to guard his professional 
conduct so that no reproach may be directed against him and thereby reflect upon 
his profession. 

We are now more than at any other time in the history of our Bar an organ- 
ization in the true sense of the word. Under the changing order of things we have 
made, and are making, a splendid and praiseworthy progress. No organization, 
however, whether of the bar or of other groups, can hope for complete success 
unless there is a substantial unity of action. There can be no real unity of action 
in any Bar Association unless there is, and continues to be, a common object, a com- 
mon purpose among the members of that organization; and the rules and canons 
governing the actions of the members serve to aid in defining, formulating and di- 
recting the aims and action of the members in achieving that common object and 
purpose. To disregard in any considerable degree the rules and canons of our pro- 
fession would be tantamount to repealing them. 

Some one has said that a law tattered in places is wholly hidden by the tatters. 
Rules, written and unwritten, are for the better guidance and direction of the mem- 
bers, and those attorneys who believe in the integrity, high ideals and success of 
our Bar as a whole will do all in their power to keep inviolate those rules, and 
thereby help to establish and maintain that hizh standard which the profession should hold. 
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ize tentative pre-organization negotiations. 
The omission, however, will not permit the 
collection of any part of the consideration 
on account of such pre-organization sub- 
scriptions until a permit has been obtained. 


AMENDMENTS EXPLAINED 


The remaining more important amend- 
ments are as follows: 

(a) The definition of oil securities was 
extended by adding the words “title or” so 
that it now reads “Certificate of interest in 
an oil or gas title lease.” The addition of 
“titles” to this definition was for the pur- 
pose of including undivided interests in 
such leases. 

(b) An exception was added in the same 
section (No. 2a) for the purpose of legal- 
izing the issuance of certificates or receipts 
hy committees or depositaries receiving 
various securities in order to procure joint 
action and protection for the owners or 
holders thereof. 

(c) In defining “agents” the words “or 
any other person” were added in order to 
include those individuals employed by others 
than companies or brokers. Thus, an indi- 
vidual owning a large block of stock or 
other securities, and disposing of them 
through agents or representatives must see 
to it that such agents or representatives are 
licensed. In the same section the words 
“not exempt under the provisions of this 
act” have been omitted, thus strengthening 
the definition of an agent by extending it 
to cover practically all sales of securities. 

(d) The new definition of the word 
“broker” likewise eliminates the words “not 
exempt under the provisions of this act” 
for the same purpose as obtained in the 
case of agents. Numerous unlicensed 
brokers have operated in the past by simply 
claiming that the securities offered by them 
were securities exempt under the provisions 
of the Act. 


PERSONALLY OWNED STOCK SALES 


(e) The exemption relating to the sale of 
personally owned stock has been more spe- 
cifically stated in order to clear up several 
questions which have heretofore existed. 
Thus, exemption will not apply if the sale 
is made directly or indirectly for the benefit 
of the issuer or the underwriter, or if made 
for the direct or indirect promotion of any 
scheme or enterprise. This should enable 
the Commissioner to reach a great many 
schemes which have heretofore not been ex- 
pressly within his jurisdiction. 


(f) Section 3 has been re-written giving 
the requirements of an application in out- 
line form. It is a much discussed question 
as to whether or not the Commissioner has 
jurisdiction where there is a failure to meet 
all of the listed requirements of Section 3. 
A new section makes this procedure less 
difficult to follow. 

(g) Section 5, in addition to giving the 
Commissioner the power to establish such 
rules and regulations as may be reasonable 
or necessary to carry out the provisions of 
the act, contains a new provision authoriz- 
ing the Commissioner to issue desist orders 
to companies. Heretofore such power has 
been confined to brokers. The new power 
is of great importance as the Commissioner 
in the past has been unable to take any 
affirmative action in the case of a company 
operating without a permit or failing to 
recognize a suspension or revocation of its 
permit. 

(h) Under the new act, bonds given by 
brokers shall expressly cover the faithful 
performance by the broker of his obliga- 
tions under any installment purchase con- 
tracts. 


BROKER AND AGENT 

(i) Section 7. This section relating to 
the licensing of brokers and agents has been 
practically rewritten. The findings upon 
which the issuance of a license is predicated 
have been extended to include ‘financial re- 
sponsibility and non-violation of the Bucket 
Shop Act. Heretofore, both of these items 
have been dealt with indirectly under the 
guise of fraudulent transactions. Thus, it 
has been presumed to be fraudulent for a 
broker to carry on business while in an 
insolvent condition, and the only way in 
which a violation of the Bucket Shop Act 
could serve as the basis for a denial or re- 
vocation has been to show the commission 
of a fraudulent act, and in some instances 
a reflection upon good business repute. 

Under the old act a considerable number 
of applicants for licenses have been neces- 
sarily denied licenses due to a record show- 
ing a minor violation of the Corporate 
Securities Act or the commission of a 
fraudulent act, however trivial. The new 
act authorizes the Commissioner, in his dis- 
cretion to waive these grounds if such 
grounds do not substantially affect the ap- 
plicant’s honesty and integrity, and will not 
interfere with the proper performance of 
his duties as a broker or agent. 
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As a means of suspending operations of 
brokers or agents pending an investigation, 
it was sought to authorize the Commissioner 
to suspend such licenses temporarily upon 
suspicion that a ground for revocation ex- 
isted. This, however, was disallowed by the 
legislature, and Section 7 now requires a 
hearing upon notice before a suspension can 
be entered. The requirement of such hear- 
ing renders the suspension power of little 
value, as the findings at such hearing will 
support a revocation if they will support a 
suspension. The chief difference is that 
suspension is discretionary, while revocation 
is mandatory if grounds for denial are 
found, except that discretion is allowed, as 
above set forth, upon the issuance of li- 
censes. I believe, as a matter of fact, that 
the distinction just quoted will have little 
effect, for the reason that if sufficient 
grounds for either suspension or revocation 
are found, the Commissioner must revoke, 
subject to the two exceptions above noted. 

INSTALLMENT PURCHASE CONTRACTS 

(j) Section 8. This is a new section 
specifically requiring the approval of the 
Commissioner before any installment pur- 
chase contract can be used. This is an im- 
portant item of jurisdiction as the install- 
ment or partial payment contracts have in 
the past caused the Division a great deal 
of concern. 

(k) Section 9. This is a new section 
regulating the application for and the issu- 
ance of licenses to investment counsel. The 
provisions are substantially the same as 
those applicable to brokers and agents, ex- 
cept that investment counsel must show 
proper qualifications by way of experience 
and education. A bond is not required. The 
powers to suspend and revoke investment 
counsel licenses are identical with those 
governing suspension and revocation of 
brokers’ and agents’ licenses. 

Rapio ADVERTISING 

(1) Section 10. The section relating to 
advertising has been extended to include any 
advertising matter disseminated by radio, 
telegraph or otherwise. The old act covered 
only the distribution of printed matter, and 
consequently did not include radio adver- 
tising, which has recently become of so 
much importance in the marketing of secur- 
ities. ; 

This section has also required that the 
name of an officer as well as of the com- 
pany be subscribed to such advertising mat- 
ter. The purpose of this is to prevent fraud- 


ulent advertising by the use of a name 
similar to that of some well-known com- 
pany. 

(m) Section 11. The old section relating 
to the filing of reports by companies author- 
ized to sell securities has been extended to 
include an important new provision requir- 
ing such companies to keep and maintain 
complete books, records and accounts of 
sales and disposition of the proceeds thereof. 

(n) Section 12. The old act empowered 
the Commissioner to require reports from 
brokers relating to the securities sold by 
them, but did not specifically require the 
submission of financial statements. This 
section has been rewritten in a much shorter 
and broader form, so that the Commissioner 
may require practically any information he 
may desire from brokers, the only limita- 
tion being that lists of customers must be 
kept confidential. 

(o) Section 13. The power to issue cease 
and desist orders to brokers has been lim- 
ited by expressly excepting contracts pre- 
viously entered into for the sale of secur- 
ities. It has been extended by including the 
manner or method of sale, as well as the 
sale itself. This extension is made for the 
purpose of enabling the Commissioner to’ 
control directly the use of tipster sheets, 
boiler-room and switching methods. 

VOIDABLE SECURITIES 

(p) Section 16. This section takes the 
place of Section 12 of the old act which 
rendered void securities sold without a per- 
mit or not conforming in their provisions 
with the provisions required by the permit. 
Under the new act the word “substantial” 
has been inserted before the word “con- 
formity,” and it is provided that securities 
sold without a permit or in non-conformity 
with a permit shall be voidable at the elec- 
tion of the holder. Such provisions stand- 
ing alone would create no end of trouble, 
particularly where part of the holders might 
elect to declare their securities void and the 
remainder elect to hold their securities, thus 
making it impossible for the company to 
refinance or readjust its stock structure. 
There was added, therefore, a further pro- 
vision that if written notice of such irregu- 
larity is given to the Commissioner he is 
empowered to issue a permit covering the 
issuance of such securities as of the date 
and in the manner of their actual issuance, 
in which event the holder of such securities 
loses his right to declare them void. This 
is the only nunc pro tune power vested in 
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the Commissioner and will, no doubt, pro- 
voke considerable discussion. 


INJUNCTION SuITS PERMITTED 

(q) Section 19. This is a new section and 
is, perhaps, the most important of all the 
amendments. It expressly authorizes the 
Commissioner, in the name of the people, 
to file injunction suits against any person, 
partnership, corporation or company which 
has violated or is about to violate any pro- 
vision of the act, or any order, license, 
permit, decision, demand, or requirement of 
the Commissioner. Preliminary as well as 
final injunctions are authorized. 

(r) Section 20. This is also a new sec- 
tion concerning the relationship between the 
Commissioner and the various district at- 
torneys. Heretofore the Commissioner has 
made reports of violations to district attor- 
neys upon his own initiative and without 
express authority. He is now empowered 
to certify such matters to the district attor- 
neys, who must either act or report the 
reasons for their nonaction within ninety 
days. This section should result in more 
prompt prosecution of the violations re- 
ported by the Commissioner. In addition, 
it will enable the Commissioner to report to 
the Legislature the ratio of successful and 
unsuccessful prosecutions under the act. 

(s) Section 22 authorizes the Commis- 
sioner to employ his own attorney. 

CoMMISSIONER May TAKE PossEssION 

(t) Section 23. This section deals with 
the Commissioner’s powers with respect to 
examinations and _ investigations. Such 
powers have been substantially broadened 
by authorizing the Commissioner to take 
possession of and place a keeper in charge 
of all the books, records, accounts and other 
papers of any company, broker, agent, or 
investment counsel under investigation. This 
possession shall be absolute for a period of 
thirty days,. provided that clerks and em- 
ployees will be entitled to make entries re- 
flecting routine business. 

(u) Section 26. This provision has been 
enlarged to.provide for a $25.00 filing fee 
for applications for investment counsel 
certificates. 

The filing fee applicable to amendments 
to permits has been extended to cover 
amendments to mortgages, deeds of trusts, 
indentures, or other instruments under 
which securities have been authorized to be 
issued. 


.NeEw Fitinc FEE 
There is a new- provision requiring a fil- 


ing fee of $25.00 on application for ap- 
proval for trading. This should result in 
a substantial increase in revenue, particu- 
larly in the San Francisco district. Up to 
the present time the Division has performed 
this service free of charge, although it has 
required much more detailed consideration 
than is given the average closed permit. 

(v) Section 33. The provisions relative 
to preorganizaton subscriptions contained 
in Section 25 of the old act applied only to 
domestic corporations. These provisions 
have now been extended to foreign as well 
as domestic corporations. Under the new 
act it is no longer necessary that such sub- 
scriptions be set forth in the articles of 
incorporation, nor is it necessary that the 
president shall be one of the directors or 
trustees named in the articles. 

(w) Section 26 of the old act, providing 
for the continuance in force of the Invest- 
ment Companies Act, has been repealed by 
omission, and the Investment Companies 
Act, as such, has been repealed by the Leg- 
islature, it being Senate Bill No. 702. This 
clears up the confusion that has long ex- 
isted because of this act and the Corporate 
Securities Act both being on the statute 
books. 


(x) Section 35. This is a new section 


authorizing the Commissioner to consent to | 


the amendment or abrogation of any cov- 
enants, agreements, conditions, or provisions 
of securing instruments where the owners 
of the securities involved have given their 
consent pursuant to the provisions of such 
securing instrument. The purpose of this 
section is to enable the Commissioner to 
clear up difficult situations arising from 
necessary changes in secured issue set-ups. 


ATTORNEYS’ RESPONSIBILITY 

Attorneys should bear in mind, however, 
that the responsibility for the administra- 
tion of the Corporate Securities Act rests 
as much upon them as upon the Commis- 
sioner. The rules and regulations that have 
been laid down for the administration of 
the act have been evolved out of a series of 
economic experiences and for that reason 
it is as much the duty of an attorney to 
urge upon his client the strict necessity of 
conforming to departmental regulation, and 
pointing out to clients the economic and 
social necessity therefor, as it is to urge a 
deviation from these rules upon the Com- 
missioner because of the circumstances of a 
particular case. 
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The New Corporate Securities Act 


ANALYSIS OF REVISION BY SENATE BILL 701, AS PREPARED 
BY COMMITTEE APPOINTED BY PRESIDENT OF LOS 
ANGELES BAR ASSOCIATION TO CONFER 
WITH THE CORPORATION DIVISION 
ON AMENDMENTS TO THE ACT 


THE BULLETIN is able to present in this issue two articles on the Corporate Secur- 
ities Act as revised, one by Commissioner of Corporations Raymond L. Haight, 
the other by a special committee of members of the Los Angeles Bar Association, 
appointed by President Walker to confer with the Corporation Division on the 
various amendments to the Corporate Securities Act, proposed to the 1931 Legis- 


lature. This committee is composed of Earl Adams, Homer D. Crotty, Harry L. 
Dunn, and Paul Fussell. The explanations of the changes in the law, and the 
reasons therefor, are thus presented from two viewpoints. THE BULLETIN believes 
that both should be printed for the information and guidance of the lawyers of 
Los Angeles County. 


The much amended Corporate Securities 
Act! was again thoroughly revised in 1931 
by Senate Bill 701. This Act, sponsored by 
the Hon. Raymond L. Haight, Corporation 
Commissioner, was signed by the Governor 
on May 26, 1931 and becomes effective 
August 14, 1931. As now revised the Act 
contains thirty-seven sections, whereas the 
Act as it was after the 1929 amendments, 
contained but twenty-nine sections. So thor- 
oughgoing was the revision of 1931 that 
only ten sections of the old Act remain un- 
changed in language.” 

The 1931 amendments change the old law 
in many vital respects, and in general the 
subject matter of the amendments may be 
grouped as follows: (a) authority to secure 
injunctions and to issue, cease and desist 
orders, (b) greater control over activities 
of brokers, (c) measures looking to greater 
efficiency in the administration of the act, 
and (d) measures designed to remove or to 
remedy unnecessary or harsh features of 
the old law. 

Of outstanding importance is the enact- 
ment of new Section 19 giving the Com- 
missioner the right to apply for injunctions 
whenever he believes from evidence satis- 
factory to him that there either has been 
or will be a violation of the Corporate Se- 
curities Act or of a permit issued by him. 





For years the Commissioner’s office has been 
criticized for doing nothing after a permit 
has been violated except to revoke the per- 
mit or to appeal to the District Attorney’s 
office. The Commissioner’s reply to this was 
that his office is not a prosecuting body and 
that the Act did not give him the power to 
enjoin violations. The new provisions in- 
corporate many of the features of the Mar- 
tin Fraud Act of New York, and should 
prove most effective in the prevention of 
fraud in the sale of securities. Additional 
aid to the Commissioner’s office in the pre- 
vention of fraud or of threatened violations 
of the Act is the power given by Section 
5 to issue “cease and desist” orders. 


District ATTORNEY REQUIRED TO ACT 

After the discovery of a fraud or of a 
criminal violation of the Corporate Secur- 
ities Act, the Commissioner has complained 
that it is not always possible to get quick 
action or even any action from the office of 
the District Attorneys of many of the coun- 
ties in this state where such violations have 
occurred. With a view to remedying this 
situation there has been incorporated in the 
new act? a provision to the effect that if 
the Commissioner deems it of public impor- 
tance or advantage, he may certify a record 
of the acts complained of to the District 
Attorney of the county in which the acts 





1. Stats. 1917, p. 673; amended by Stats. 1919, 
p. 231; Stats. 1921, pp. 1008, 1114; Stats. 1923, 
p. 87; Stats. 1925, p. 962; Stats. 1927, p. 787; 
Stats. 1929, pp. 1251, 1393, 1892; Stats. 1931, 
ch. 423. 

2. These sections are 1, 10, 13, 21, 22, 23, 24, 


27, 28 and 29 of the Act as it was before the 
1931 amendments. These same sections are 
now renumbered as Sections 1, 14, 17, 28, 29, 
30, 31, 34, 36 and 37 respectively. 


3. Section 20. 








Page 338 LOS ANGELES BAR ASSOCIATION BULLETIN 








TITLE INSURANCE 
ano [TRUST COMPANY 


(apital and Surplus $14,000,000 


Cooperation 


in the spirit of mutual helpfulness 
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requires trust company service. The building- 
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complained of occurred. Within ninety days 
thereafter, the District Attorney must file 
a written statement at the Sacramento office 
of the Commissioner setting forth the action 
taken, or if no action has been taken, the 
reasons for such non-action. Thus it seems 
that this section enables the Commissioner 
to pass the responsibility for prosecutions to 
the District Attorney’s office, where it prop- 
erly belongs. 


“INVESTMENT COUNSEL” DEFINED 

A feature appearing in the Act for the 
first time is the regulation of “investment 
counsel.” The definition of investment coun- 
sel, appearing in Section 2 of the Act is 
very broad indeed, and includes every per- 
son, other than a broker, who for compensa- 
tion engages in the business of advising 
others as to the value of securities or as to 
the advisability of investing in or purchasing 
securities and also every person, other than 
a broker or a certified public accountant, 
who issues or promulgates analyses or issues 
reports covering securities. Practicing attor- 
neys who render such service in connection 
with law practice are exempt. Section 9 of 
the Act outlines the procedure to obtain a 
license as investment counsel, and also pro- 
cedure for the revocation of this license and 
other related matters. Compelled to find 
some measure to prevent those who either 
could not or would not obtain a broker’s 
license, or indeed certain brokers whose 
licenses were revoked, from engaging in all 
of the practices and privileges of the call- 
ing of a broker, except actually executing 
the orders for the purchase and sale of 
securities, under the guise of “investment 
counsel,” the Commissioner’s office was in- 
spired to recommend the new regulation. 
Because of the breadth of the definition, it 
is likely that many others than the parties 
against whom the measure is directed will 
come afoul of the law. 

Control of books and records of a broker, 
investment counsel, or company, which the 
Commissioner has reason to believe has 
violated or is about to violate the provisions 
of the Corporate Securities Act is author- 
ized in Section 23 of the Act. This section 
permits the Commissioner to place a cus- 
todian in charge of the records for a period 
not exceeding thirty days while he is mak- 
ing his examination. In the past, the Com- 
missioner’s office has found in a number of 


instances when demand was made for the 
production of records, that the records 
mysteriously disappeared in the night. The 
Commissioner can now first seize the rec- 
ords and then investigate. 


ADVISORY OPINIONS 


Among the provisions designed to help 
the administration of the Act is that pro- 
viding for the employment of counsel* to 
render advisory opinions and to represent 
the Commissioner in litigation. Unfortu- 
nately, due to the smallness of the com- 
pensation provided, and to the volume of 
business which such counsel will be ex- 
pected to handle, it is doubtful whether this 
provision will accomplish the excellent pur- 
pose the Commissioner has in mind. 

A new branch office of the Corporation 
Division has been created for the City of 
San Diego and should be welcomed by the 
bar in that city.° 

The provisions relating to the approval 
of advertising have been broadened to in- 
clude “oral” advertising and advertising of 
securities by radio.® Circulars and pros- 
pectuses must bear the name of a company 
officer or the name of the broker. This is 
designed to halt anonymous newspaper ad- 
vertising and the telephone “follow-up” 
with which the public is familiar. 

Among other provisions which affect 
brokers are those requiring the approval of 
installment purchase contracts.’ The brok- 
er’s bonds must cover faithful performance 
of his installment contracts. A hearing, 
with such notice as the Commissioner shall 
deem reasonable, is required before a brok- 
er’s license is revoked.’ Section 7 also per- 
mits the restoring of a broker’s license in 
the Commissioner’s discretion, even if the 
broker or some of his agents or officers have 
been guilty of a violation of the Bucket 
Shop Act!° or have been guilty of fraud- 
ulent transactions, if the Commissioner is 
satisfied that such violation has been of a 
technical character or that it does not sub- 
stantially affect the broker’s honesty or in- 
tegrity. Heretofore, such conduct would 
have barred the restoration of the license. 


PRE-ORGANIZATION SUBSCRIPTION 
A number of amendments designed to re- 
move unnecessary or harsh features of the 
old law have been adopted. One of these 





4. Section 22. 
5. Section 25. 
6. Section 10. 
7. Section 8. 


8. Section 6. 
9. Section 7. 
10. Stats. 1923, p. 449. 
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is the elimination of the old provision re- 
lating to preorganization subscriptions. The 
new Act!! permits the taking of preorgan- 
ization subscriptions both of foreign and 
domestic corporations without first secur- 
ing the authorization of the Commissoner, 
provided no collections are made on these 
subscriptions, and provided also that the 
corporation is organized within ninety days 
after the taking of subscriptions and applies 
for a permit with reasonable diligence there- 
after. This change lessens somewhat the 
difficulties presented in the Act by the re- 
tention of the prohibitions against negotiat- 
ing for the sale of securities. Some day, it is 
hoped, the word “negotiate” and provisions 
against “negotiating” may be eliminated 
from the Act, for of all its provisions none 
is more uncertain in application. 


THE Most IMporTANT AMENDMENT 


By far the most important amendment to 
the new Act from the standpoint of secur- 
ity-holders is Section 16. This section clari- 
fies certain language appearing in Section 
12 of the old act, and renders the securities 
hereafter issued without a permit or not in 
substantial compliance with the terms of the 
permit merely voidable instead of void. The 
security-holder is given the election to deter- 
mine whether he will have his securities 
voided, unless the Commissioner within six- 
ty days after written notice of the irregu- 
larity issue a permit authorizing the issuance 
of such securities in the manner of their 
actual issuance. The section further pro- 
vides ; 

“If said permit is issued within said 
time none of said securities shall be void- 
able by reason of being issued without 
permit or by reason of being issued other- 
wise than in conformity with the terms 
of the original permit.” 

The old section was intended to penalize 
the crooks, but in its operation it has led 
to situations where the public has been left 
holding the sack. Certainly such a case as 
Klinker v. Guaranty Title Company!? was 
never contemplated by the draftsman of the 
old provision. In that case the plaintiffs had 
bought certificates of stock of the defend- 
ant company paying cash for them. About 
two years after the issuance of the certifi- 
cates the defendant company on discovering 


a violation of the Act, brought an action to 
cancel the certificates and after a year’s liti- 
gation secured the cancellation of the cer- 
tificates. Thereafter the plaintiffs brought 
this action to recover the consideration paid 
for the stock, only to be met with the de- 
fence of the Statute of Limitations. It is 
hoped that the new Section 16 will operate 
to remedy such situations and so prevent 
rank injustice. 

Other provisions of the act of interest to 
the bar provide for the exemption of de- 
posit receipts issued under a bondholders’ 
or noteholders’ deposit agreement from the 
provisions of the Act.'? The Attorney Gen- 
eral has given an opinion that no permit 
was necessary.'* The new Act also!*® em- 
powers the Commissioner to give his con- 
sent to the modification of trust indentures 
and mortgages where such instruments per- 
mit his consent, and where he believes the 
modification to be fair, just and equitable. 
The exemption relating to sales of person- 
ally owned securities has been further clari- 
fied.'® 


BECOMES STRICTEST REGULATORY ACT 

With the adoption of the new amend- 
ments the California Corporate Securities 
Act has undoubtedly become one of the 
strictest regulatory acts in the United States. 
The new Act controls securities from three 


major standpoints: (a) control over the . 


issuance by companies of their own secur- 
ities, (b) control over brokers in the sale 
of securities both where the securities have 
been authorized to be issued by the Com- 
missioner, and where in the case of certain 
non-exempt out-of-state securities approval 
for trading under the Corporation Divi- 
sion’s Rule 26 is required, and (c) injunc- 
tive relief or other summary relief against 
threatened violations of the Act or of per- 
mits issued by the Commissioner. As it has 
been stated!’ “California must be character- 
ized as the most active and militant state 
in the regulation of its capital market.” 
Since the most important features of the 
strongest regulations of all the other states 
have now been incorporated in the Cali- 
fornia Act, the administration of the Act 
should throw a great responsibility on the 
Commissioner to prevent the issuance of 
worthless securities, to control brokers and 
to enjoin violations of the Act on the one 





11. Sections 2 and 33. 

12. 98 Cal. App. 469, 277 Pac. 177 (1929). 
13. Section 2, par. (a), sub. 7. 

14. Ruling of the Atty. Gen. June 7, 1930. 
15. Section 35. 


16. Section 2, par. (c), sub. 3. 

17. Dalton, John E. “The California Cor- 
porate Securities Act,” 18 Cal. L. Rev. 115, 
255, 373, at p. 136. 
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hand, and to administer the Act so that 
it will not become an intolerable burden on 
the financial life of the state on the other. 
There has been a tendency on the part of 
the Commissioner’s office to act not only 
in the’ regulation of corporate securities but 
also to regulate corporations as such by in- 
sisting on changes in the corporate struc- 
tures (even where the state of incorpora- 
tion permits such structure) to conform 
with requirements of the Corporate Divi- 
sion, and also by reason of conditions in 
permits to continue with the regulation of 
the corporation’s affairs after the permit has 
been issued. A familiar instance of this 
type of regulation is the insistence that pre- 
ferred stock, non-voting at the outset, shall 
be given the right to elect the majority of 
the Board of Directors when dividends have 
been passed for a period of from two to 
three years. The Commissioner has insisted 
that preemptive rights to subscribe to new 
stock be given to stockholders unless ex- 
pressly waived either in the articles of in- 
corporation or otherwise. This practice was 
undoubtedly prompted by the fact that since 
the laws governing California corporations 
were more limited than those relating to 
corporations in most other states the Com- 
missioner felt that he should try to have 
the corporate structure of such foreign cor- 
porations applying to sell securities in this 
state resemble more closely the structure 
permitted for California corporations. 


CoRPORATION LAW REVISED 

At the 1931 session of the legislature, the 
California corporation law was completely 
revised. Because of the liberalization of the 
provisions of the California corporation 
law relating to stock, stockholders’ voting 
rights and other matters, and since the Cor- 
porate Securities Act has greatly strength- 
ened the powers of the Commissioner, it is 
now assumed and expected that the Com- 
missioner will no longer consider it neces- 
Sary or appropriate to follow the practice 
of inserting conditions in permits which 
have the effect of changing the stock struc- 
ture of corporations or their methods of 
managing their internal affairs or of doing 
business. This practice has always been 
widely criticized by members of the bar in- 
asmuch as the Corporate Securities Act was 


intended to give the Commissioner power 
to regulate the issue and sale of securities 
and to regulate activities of brokers and 
was not intended to give any general visi- 
torial or supervisory powers over corpora- 
tions. 

The legislature at its 1931 session re- 
pealed certain laws affecting the Corpora- 
tion Division. The first of these was the 
repeal of Section 309% of the Civil Code. 
3y that section distribution of capital assets 
were permitted on obtaining the permit of 
the Commissioner so to do, after application 
to him, and after published notice. In prac- 
tice this section proved burdensome to cor- 
porations wishing to make distribution with- 
out being of any real benefit to creditors 
inasmuch as, so the writers are informed, 
the objections to such distribution by cred- 
itors and others have been almost non-exist- 
ent. Distributions of capital now can be 
effected by reduction of capital and the dis- 
tribution of surplus thus created in accord- 
ance with C. C. 348, 348a and 348b of the 
new corporation law. The second repeal 
which the bar should find helpful is the 
repeal of the Investment Companies Act!® 
by Senate Bill 702.!9 It will be recalled that 
section 26 (now repealed) of the old cor- 
porate securities act provided that insofar 
as the Corporate Securities Act did not add 
to or take from the Investment Companies 
Act, it should be construed as a continu- 
ation of it. The result was to leave a 
question as to how much of the old law 
remained, since the provisions of the Cor- 
porate Securities Act could not be consid- 
ered as exclusive in many cases. The legis- 
lature therefore did a constructive piece of 
work in eliminating this bit of dead wood 
from the law. ; 

Mr. John E. Dalton of the Harvard 
Graduate School of Business Administra- 
tion, following the enactment of the 1929 
amendments to the Corporate Securities 
Act, concluded that the administrative du- 
ties called for by the California act entailed 
an expense much greater than that found 
in states of similar size.2° In discussing 
the so-called closed permits he states: “As 
the Securities Act is administered in Cali- 
fornia the detailed work in examining the 
applications for closed permits entails an 





18. Stats. 1913, p. 715. 

19. Stats. 1931, ch. 802. 

20. Op. cit. 18 Cal. L. Rev. 115, 136. 

21. Op. cit. p. 265, n. 51. 

22. Appropriations for the administration of 
the Corporation Division made in the last five 


sessions of the legislature are as follows: 
1931 $864,539 Stats. 1931 ch. 183 
1929 $727,080 Stats. 1929 p. 88 
1927 $696,560 Stats. 1927 p 275 
1925 $594,593 Stats. 1925 p. 57 
1923 $350,772 Stats. 1923 p. 247. 
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expense of at least three times that in other 
large states.”*! By far the larger part of 
this expense is borne by the applicants for 
permits. The expense of the administration 
has been steadily increasing and with the 
new powers and duties given the Corpora- 
tion Division in the new Act, the costs of 
administration should mount still higher.?? 
It is the belief of the writers that the regu- 
lation of the issuance of securities and of 
brokers as well as the prevention of viola- 
tions of the Act are most essential. Such 
regulation, however, should be kept in chan- 
nels where the likelihood of fraud and dam- 
age to investors exists and should be elim- 
inated where, in the experience of adminis- 
trators, the probability of fraud and dam- 
age is small. Several exemptions from reg- 
ulation might well be taken from the Uni- 
form Sale of Securities Act for adoption 
in California.2> In many states, securities 
which have been admitted for trading on 
stock exchanges having strict regulations as 
to listing and as to character of companies, 
such as the New York Stock Exchange and 
others, have been exempted from the opera- 
tion of the securities acts. Here, however, 
care should be exercised not to permit ex- 


emption of securities listed on exchanges 
where the requirements of listing are lax. 
Securities issued by corporations organized 
exclusively for religious, educational, 
benevolent, fraternal, charitable and reform- 
atory purposes and not for pecuniary profit 
should be exempt.?* Stock dividends,?5 
securities issued on a bona fide reorganiza- 
tion to stockholders or creditors in pursu- 
ance of plans approved in bankruptcy or 
receivership actions,*® securities issued on a 
consolidation or merger of a corporation to 
security holders of the merging or consol- 
idating corporations,”” and securities issued 
in conversion of other securities of the 
same company,** might very well not come 
within the purview of the Act. 

It is highly desirable that research to ob- 
serve and report upon the operation of 
security acts in other jurisdictions be made, 
so that the administration of the corporate 
securities laws in this state can be made to 
furnish the maximum protection to inves- 
tors with the minimum of burden on legiti- 
mate business. 


Ear~t ADAMS 
Harry L. DuNN 


Homer D. Crotty 
PAUL FUSSELL 





23. Uniform Laws Vol. 9, 1930 Supp. p. 281. 
24. Uniform Sale of Securities Act No. 4 (e). 
25. Id. No. 5 (d). 


26. Id. No. 5 (d). 
27. Id. No. 5 (f). 
28. Id. No. 5 (h). 














Announcement is made that the firm of 
SHERER AND HowarpD 


has been dissolved 


EARL E. HOWARD 


has established his office for the general practice of the law at 
Suite 1321 Detwiter Burtpinc 412 West S1xtH STREET 
Los ANGELES, CALIFORNIA 
TRinity 1376 
and will continue to give special attention to 
Street Law, Public Improvements, Bond Issues 
and kindred matters and will act in 
co-operation with other lawyers 


as heretofore 
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“Irregularities” in Bankruptcy Proceedings 
MEMORANDUM OPINION OF JUDGE JAMES IN FERGUSON CASE 


UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT 
OF CALIFORNIA, SOUTHERN DIVISION. 


IN THE MATTER OF 
HAROLD G. FERGUSON, 
Alleged Bankrupt. 


The original petition filed herein set forth 
that the several creditors named in the peti- 
tion entered into a contract with the Harold 
G. Ferguson Corporation and certain “pri- 
vate trusts”, whereby certificates of interest 
in said trusts were to be received by the 
petitioners in exchange for money which 
they allege was paid to the Ferguson Cor- 
poration and the private trusts; it is alleged 
that Ferguson Corporation individually, the 
Ferguson Corporation and two other parties 
engaged in a conspiracy to defraud peti- 
tioners and the public and that petitioners 
received no consideration for the payment 
of their monies. The respondent interposed 
a motion to dismiss the petition, assigning 
a number of grounds in support thereof. 

The petition does not express with sufh- 
cient clearness as to how the trusts were 
organized, whether or not they were sep- 
arate entities and just what the relationship 
of the alleged bankrupt herein was towards 
such trusts. If it was intended to show the 
improper conversion of the monies of the 
petitioners in the hands of the alleged bank- 
rupt; or had set forth under sufficient facts 
pleaded a claim for money had and received, 
then no doubt the petition might he held 
sufficient. If the trusts were separate enti- 
ties, and if as the fact is alleged, the monies 
of the petitioners were paid to the Ferguson 
Corporation and the trusts, that state of 
facts, in my opinion, would not show a 
present provable claim against Ferguson in- 
dividual. My conclusion is that the original 
petition was not sufficient for the reasons 
stated. 

On May 9, 1931, there was filed an inter- 
vening petition, the petitioners therein 
named being Arthur G. Wilson, Jennie 
Goldenson, L. A. Ladder Company and 
Harry H. Hyatt. It was alleged in the 
petition that these creditors had severally 
sold merchandise to the alleged bankrupt in 
the following amounts: Wilson, $92.15; 
Goldenson, $82.08; L. A. Ladder Company, 
$172.00; Hyatt, $392.32; the total being 
$738.56. Without the claims of Wilson and 
Hyatt, the petition would represent an in- 


No. 16118—in Bank 


MEMORANDUM OPINION ON 


MOTION TO DISMISS. 


sufficient amount to form the basis of an 
involuntary petition under the Bankruptcy 
Act. The alleged bankrupt, by his counsel, 
objected to the intervening petition being 
considered, and for present purposes, it may 
be assumed that the motion to dismiss ap- 
plies to it, for whether the objections ex- 
pressed are to deny the filing of the inter- 
vening petition or to dismiss it is immaterial. 
No doubt it is correct, as counsel for the 
ivntervering petitioners state, that interven- 
ing creditors may as of right file a sufficient 
petition in a bankruptcy matter. 

The objections are that the creditors Wil- 
son and Hyatt neither consented to join in 
the petition nor did they verify it as the 
Bankruptcy Act requires. An affidavit on 
the part of each of said creditors sets forth 
that they were visited by a man represent- 
ing himself as one from the law office of 
Hiram E. Casey, Esq., one of the attorneys 
for the alleged intervening petitioners, and 
that while they signed the papers offered, 
they did not understand that they were 
joining with other creditors in any bank- 
ruptcy proceedings and that it was not their 
desire so to do. Each of such creditors 
positively affirms under oath that they did 
not swear to the statement before any no- 
tary public or other person authorized to 
administer oaths. 

Attached to the intervening petitions are 
separate forms of verifications bearing the 
signature of Wilson and Hyatt, and bearing 
the notarial endorsement as follows: 

“Subscribed and sworn to before me 
this 8th day of May, 1931. 

“E. N. Gelberg, Notary Public in and 
for The County of Los Angeles, State 
of California.” 

A notarial seal is impressed opposite the 
notary’s signature. 

A most amazing response was made to 
the affidavits of Wilson and Hyatt in the 
affidavit of J. I. Siegel. The affiant therein, 
after declaring that he is an attorney-at-law, 
duly admitted to practice in the State of 
California and in the United States Dis- 
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trict Court, and associated with Samuel S. 
Gelberg, denies that Hyatt and Wilson were 
not informed as to the nature of the paper 
they were signing or that they were not 
made to understand that it was to be filed 
in the bankruptcy proceeding. Passing over 
that matter as one in dispute, we reach a 
remarkable statement in the affidavit of 
Siegel. It is as follows: 
“T explained to him (Wilson and Hy- 
att) also that the affidavit would be no- 
tarized by the notary in our office, the 
form of the affidavit not requiring his 
presence in person and that I would testi- 
fy to the signature being his.” 
The plain fact then appears, without any 
dispute whatsoever, that Wilson and Hyatt 
never did take an oath in verification of the 
facts stated respecting their claims in the 
involuntary petition and yet such petition 
was presented to the court with the repre- 
sentation that it had been duly verified as 
required by the Bankruptcy Act. (Section 
18, subdivision c). It is contemplated where 
verifications are required that willful ma- 
terial mis-statements made by a petitioner 
may be assigned as perjury. The separate 
verification of Wilson and Hyatt was no 
verification at all and was a fraud upon the 
court when presented in the form it was. 

The most amazing of the declarations 


coming from counsel for the petitioning 
creditors is found in the affidavit of Julia 
Baker, presented counter to the objections 
of the alieged bankrupt to the intervening 
petition. Julia Baker solemnly swears that 
she affixed her name, seal and title as notary 
public to the jurat attached to the verifica- 
tions made in form to fit Hyatt and Wil- 
son ; that she acted upon the advice that the 
personal presence of the verifying parties 
was not necessary; that she acted upon the 
declaration of Mr. Siegel that he had seen 
Hyatt and Wilson sign the affidavits. The 
fact has been noted that the name of Julia 
Brown does not appear as the notary before 
whom the alleged verifications were made, 
but instead there is the name of E. N. Gel- 
berg on each of the jurats. Hence Julia 
Brown’s affidavit must be wholly untrue in 
that respect. 

The judges of this court have of late 
encountered some very strange and curious 
things in bankruptcy proceedings but none 
to equal the situation that is here presented 
in point of irregularity, to use an exceed- 
ingly mild term. 

The original involuntary petition and the 
alleged intervening creditors’ petition are 
dismissed. 

Wm. P. JAMEs, 
U. S. District Judge. 
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Jr., Charles M. Astle, Walter Barnes, Ever- 
ett F. Beesley, Abe Benjamin, Vaughn W. 
Bennett, William Berger, Max Bernstein, 
Edwin Thiemann Beyer, Percy Morton Bo- 
kofsky, Wm. Russell Bolinger, Crawford 
R. Bonter, A. Noah Borah, E. N. Braag, 
Mandel Brasler, H. Eugene Breitenbach, 
Harold C. Brown, Joseph L. Carr, Joseph 
Lippman Cohn, E. Werden Conway, Gerald 
A. Coxe, Reginald S. Craig, Vernon H. 
Cress, Hugh Culler, Arthur A. Desser, 
Henry H. Draeger, Joseph Duchowny, 
Harold L. Duckett, Jr., Theodore J. Elias, 
Burton F. Ellis, Oscar Sigert Elvrum, 
Walter H. Fike, Oral R. Finch, U. Richard 
Gerecht, B. E. Gigas, W. I. Gilbert, Jr., 
Tom L. Glenn, Jr., Louis Gorelick, Benja- 
min Gould, Richard Lemoyne Gray, L. W. 
Green, Russell D. Hardy, Victor J. Hayek, 
John M. Hiatt, Austin D. Horn, Gareth 
Wesley Houk, J. Leman Houseworth, Leon 
K. Jonas, Gerald Edward Kerrin, John Ko- 
berle, Frederick M. Kraft, Georgia M. Kra- 
mre, Rex W. Kramer, Steiner A. Larsen, 


J. J. Leake, J. Miller Leavy, Moses E. 
Lewis, Jr., C. Roger Liljestrom, Herbert J. 
Lindstrum, Helen Lee MacKellar, Aileen 
M. MacLymont, Frederick I. Marlin, Ho- 
mer L. Martin, Clifford Henry Maurice, 
Arthur McGregor, Gregory Louis Meis, 
Arthur Carlton Miller, Walter H. Miller, 
Edward E. Mitchell, C. Paul Monningh, T. 
Paul Moody, Bernice Morris, Frank Gor- 
don Munroe, John Russell Myers, Gilbert 
Frnacis Nelson, A. Edward Nichols, Ed- 
mund Nichols, Jr.. Norman A. Obrand, 
Oscar B. Olsen, Richard C. Olson, Benja- 
min F. Parsons, E. E. Petree, Scott Poffen- 
berg, George H. Pratt, Harriett E. Rowan, 
I. Charles Rubin, Donald E. Ruppe, Samuel 
Schwartz, George C. Schweickert, R. Leslie 
Sparks, Katherine Spengler, William S. 
Sprague, Lucius Donald St. Clair, Hugh H. 
Sullivan, Charles D. Thompson, John P. 
Tobin, N. T. Ulvestad, B. W. Vinetz, Chas. 
R. Vorck, Cornelius T. Waldo, Henry L. 
Walleck, Harrison Weil, Ralph L. Welsh, 
Leo G. Whitaker, S. Earl Wright, Carol G. 
Wynn, Christopher Griffin, J. W. Mullin, 
Jr., Laurence A. Peters, Wallace W. Toelle. 
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The State Bar and Its Critics 


A CLEAR AND CONCISE ANALYSIS OF THE SOURCE OF THE 
CRITICISM. RECORD OF ACCOMPLISHMENT OF 
THE STATE BAR DISCUSSED 


By Charles A. Beardsley, former President of California State Bar 


It will be my purpose to set forth a 
classification of criticisms of the State Bar, 
together with some observations in refer- 
ence thereto. 

Recently the Detroit News sent Mr. A. 
M. Smith, a member of its editorial staff, 
to California to investigate the operation of 
the State Bar. In one of the ten articles 
that that paper published setting forth the 
results of Mr. Smith’s 


DiIscIPLINARY METHOD 


The disciplinary method of the State Bar 
combines an effectiveness with the highest 
possible degree of protection to the reputa- 
tion of the attorney who is wrongfully ac- 
cused. It is the best method yet devised; 
and it is but fair to assume that, if and 
when a better method is devised that is per- 

permissible under the 





investigations, he dealt 
with criticisms of the 
State Bar. He men- 
tioned three classes of 
criticism as compris- 
ing “the only criticism 
of the movement that 
we could find in the 
length and breadth of 
California,” and con- 
cluded with this para- 
graph: 

“On the other hand, 
there is an overwhelm- 
ing body of opinion 
from members of the 
bench and bar general- 
ly, from business and 
press, favoring the 
movement.” 

In this classification 





THIS CAUTIOUS AGE 


Never say a thing except 

By advice of counsel; 

Fortunes have been made and kept 
By advice of counsel. 

When the one that you revere 
Says, “Make your intentions clear”’ 
Only say “I love you dear”’ 

By advice of counsel. 


Only answer “‘No,” or “‘Yes,”’ 

By advice of counsel; 

Never beat your wife unless 

By advice of counsel. 

Never spurn a touch of tact, 

Courts are crowded, jails are packed 
With the fools who didn’t act 

By advice of counsel. 


terms of the State Bar 
Act, the board of gov- 
ernors will substitute 
it for the method now 
in use. 

Mr. Smith’s second 
class is the criticism 
of the State Bar for 
the alleged short-com- 
ings of the Judicial 
Council. He quotes a 
discussion between 
himself and one of 
these critics, conclud- 
ing with the observa- 
tion that “it seemed 
unwise to pursue the 
topic to the embar- 
rassing disillusion- 
ment of this critic.” 











of criticism of the 

State Bar, I shall use the three classes listed 
by Mr. Smith, and shall add a fourth class, 
and a fifth class. 

His first class is “the very considerable 
body of opposition and criticism’ coming 
from attorneys who have been disciplined 
since the State Bar began to function. There 
might well be included in this class the 
criticism from those who have not actually 
been disciplined, but who object to the 
maintenance of ethical standards, and who 
are in effect candidates for discipline. 

Probably criticism of this first class will 
continue as long as the State Bar disciplin- 
ary machinery operates effectively. It is too 
much to expect that attorneys who are dis- 
ciplined or who are candidates for discipline 
should ever whole-heartedly approve of 
effective disciplinary machinery. 


Criticism of this 
second class will dis- 
appear in the course of time, as the mem- 
bers of the profession become better in- 
formed as to the respective functions and 
activities of the State Bar and of the Ju- 
dicial Council, and as to the constructive 
service of both to the profession and to the 
public. 

Mr. Smith’s third and final class of criti- 
cism came from those “whose standing is 
unquestionably high and whose sincerity 
cannot be doubted,” but who object on 
theoretical grounds to the self-governing 
features of the State Bar Act. 

While criticism of this class may not 
entirely disappear, it is to be hoped that 
those who thus disapprove on theoretical 
grounds will in time become convinced by 
the increasing evidence that our State Bar 
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Designating a “CORPORATE” 
EXECUTOR or TRUSTEE 


N the preparation of a Will for a client, and the desig- 

nation of a corporate Executor or Trustee, the consci- 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries.. 


An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 

In all these considerations, the general practice and repu- 
tation of Security-First National Bank will be found 
satisfactory. 


ECURITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


SAVINGS COMMERCIAL TRUST 

















Che Los Angeles Daily Journal 


ISSUED DAILY SINCE 1888 
Publishes the Official Court Calendars 


Legal Notices Given Prompt and Careful Attention 


Phone MUtual 6138 or MUtual 6139 
and Our Representative Will Call 
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Act provides the most effective instrumen- 
tality yet devised for improving not only 
the status of the bar but also the quality of 
the service that it renders to its clients, to 
the courts and to the public. 

LEGISLATIVE ATTACKS 

There is a fourth class of criticism, not 
mentioned by Mr. Smith, which was con- 
spicuously evidenced by a publication mailed 
to all members of the bar during the recent 
session of the Legislature. 

This criticism was not of the State Bar 
as such; it was not based upon the theory 
that the State Bar was not a good thing 
or that we should return to the condition 
existing prior to the State Bar Act. Impli- 
edly at least it admitted the soundness of 
the State Bar idea, and the effectiveness of 
the integrated bar. It was a criticism of 
the board of governors, because of what 
they have done and left undone, and be- 
cause of who they are. 

This publication advocated the enactment 
of certain legislation, and criticized the 
members of the board because they had not 
advocated the enactment of the same legis- 
lation. This proposed legislation included 
bills to invalidate all State Bar disciplinary 
procedure, to require two verified accusa- 
tions (one filed in court and one filed with 
the State Bar) as a condition precedent to 
a State Bar investigation of an attorney’s 
misconduct, to legalize ambulance chasing 
as long as the chaser is a duly licensed at- 
torney, to take all State Bar funds out of 
the State Bar treasury and to pay them 
into the state treasury, to make members of 
the board of governors subject to recall, 
and to make all recommendations for admis- 
sion, disbarment, suspension and reinstate- 
ment and all other acts of the board and 
of all committees, subject to referendum. 


CriticisM UNJUSTIFIED 

Obviously this criticism was entirely 
without any justification; this legislation 
was calculated to cripple the State Bar, and, 
even if there were a chance for a difference 
of opinion as to the merits of this legisla- 
tion, the members of the board were en- 
titled to entertain their opinions just as 
certainly as were the authors of this publi- 
cation entitled to entertain theirs; and the 
members of the board had a better right to 
speak for the entire bar, whose duly elected 
representatives they were. 

This publication also criticized the board 
of governors because some members of the 
board, both past and present, had been and 


are in possession of retainers from banks 
and from liability insurance companies. 
The authors of these criticisms did not ex- 
pressly state whether or not, if such retain- 
ers should be offered to them, they would 
refuse them. 

The same publication also criticized the 
board of governors because it had not made 
greater progress in solving the lay encroach- 
ment problem. The problem has not been 
entirely solved in any state in the union; 
many members of the bar throughout the 
country are trying to work out a solution. 
Both the efforts made, and the results at- 
tained, in California will compare favorably 
with those in most of the other states. The 
board of governors is endeavoring to work 
out a solution; and it would appear that 
more good is being accomplished by the 
members of the board, and by those who are 
cooperating with them, than by those whose 
sole contribution consists of criticisms of 
the board of governors. 


VoLUNTARY BaR ORGANIZATION 
NoT NEEDED 

The same members of the bar who sent 
out the above mentioned publication appar- 
ently advocated the formation of a state 
wide voluntary lawyers’ association. When 
the State Bar was organized the California 
Bar Association was disbanded, for the 
reason that the organization of the State 
Bar, comprising and controlled by all of 
the members of the bar, left no place for a 
voluntary state wide organization attempt- 
ing to exercise a portion of the functions 
of the State Bar, or supervising the op- 
erations of the State Bar. The same reason- 
ing would appear to demonstrate the lack 
of justification for the proposed organiza- 
tion. In any event, it would appear certain 
that there is no proper place in California 
for any voluntary bar organization, —state 
wide or otherwise, that has for its purpose 
the criticism or supervision of, or dictation 
to, the representatives of all of the members 
of the bar duly elected to and acting upon 
the board of governors. 

This fourth class of criticism has a tend- 
ency to hamper the members of the board, 
to divert their attention from the accom- 
plishment of the purposes for which they 
were elected, and to defeat the will of the 
majority as expressed in the State Bar elec- 
tions. If mistakes are made in one election, 
there is plenty of opportunity to remedy 
them in the next. For the terms for which 
they are elected, the members of the board 
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of governors are entitled to the support and 
cooperation of each and every member of 
the bar, whose duly elected representatives 
they are. And the members of the board 
of governors have the whole-hearted sup- 
port and cooperation of the great majority 
of the members of the California bar. 

It would appear that there is no proper 
justification for this fourth class of criti- 
cism. 

There is a fifth class of critics of the 
activities of the State Bar. They see in the 
last three and one-half years in California 
a record of accomplishment by and within 
the legal profession that is without an equal 
anywhere during a like period of time. 


RECORD OF ACCOMPLISH MENT 

In three and one-half years the number 
of the members of the bar that are giving 
any serious attention to the problems and 
responsibilities of the profession as a whole, 
to the obligations of the profession to the 
courts and to the public and to the individ- 
ual members of the profession, has increased 
ten-fold. 

The intellectual resources of the bar as 
a whole have been mobilized and directed 
toward the improvement of the administra- 
tion of justice, the improvement of our pro- 
cedural laws, and the modernization of our 
corporation laws. 

There has been effected a marked im- 
provement in conditions surrounding ad- 
mission to the bar. 

Definite and reasonable rules of profes- 
sional conduct have been adpoted and en- 
forced. 

Disciplinary procedure that is both ef- 
fective and fair has been adopted and put 
into operation, as a result of which many of 
the morally unfit have been eliminated. 

The bar has become more worthy of re- 
spect and more respected. This increase in 
respect is evidenced by the attitude of the 
Legislature, of the press, and of the public 
generally. 

The representatives of this fifth class of 
critics are fully aware of the accomplish- 
ments of the State Bar. But they have not 
been entirely satisfied with these accomplish- 
ments; they have been critical of those ac- 
complishments; they are trying to find a 
better way to do that which is being done; 
they are trying to make the State Bar still 
more effective as an instrumentality that 
is serving the bar, the courts and the pub- 
lic, an instrumentality that is not only serv- 
ing them well, but that is serving them 


——— 


better than they have been served by any 
other form of bar organization yet devised, 

This fifth class comprises the great ma- 
jority of the critics of the State Bar. It 
comprises all or substantially all of the pres- 
ent and past members of the board of 
governors, of the committeemen and indi- 
vidual State Bar workers throughout the 
state, and the great majority of the mem- 
bers of the local bar associations. They are 
endeavoring through constructive criticism 
and personal service to improve the quality, 
and to increase the number, of State Bar 
accomplishments. 

Criticisms of the first four classes are 
simply incidents of an outstanding progres- 
sive movement ; they can hamper the moyve- 
ment, but they cannot entirely stop its prog- 
ress. 

Criticism of the fifth class will continue 
indefinitely; and, as long as it continues, 
progress will continue. It will supply its 
own answer to its criticism ; and that answer 
will be a better State Bar, a better quali- 
fied and more respected legal profession, 
and a better administration of justice. 











Eureka 


Make Sure 


that your clients’ 
interests are 
safeguarded by 
designating as 
executor and 
iat... trustee Califor- 
nia’s largest bank. 


a\ Oakland 


i n Francisco 


CALIFORNIA 
A CONSOLIDATION OF 


Bank of Italy 


AND BANK of AMERICA f 











= 








“In 


govern 
geles « 
in pas 
the ho 
plane | 
“Sel 
should 
This i: 
didate 
for. | 
positio 
the tes 
concet 
which 
the po 
as to 
one 01 
sues O 
Sched 
i. I 
in ren 
stantir 
a mul 
compl 
z. ¢ 
duced 
be pr 
The | 
shoulc 
legal | 
lative 
uine f 
(a) 


The alt 
tutes n 











any 
1Sed, 
ma- 
-— 
pres- 
1 of 
indi- 
the 
nem- 
y are 
cism 
ality, 
Bar 


are 
sres- 
ove- 
rog- 


inue 
ues, 
r its 
swer 
uali- 
ion, 














LOS ANGELES BAR ASSOCIATION BULLETIN 





Page 349 





Schedule of Principles 


By Howard T. Mitchell, A.B., LL.B. 
Member of Los Angeles Bar Association 

















“In announcing myself as a candidate for 
governor of the State Bar for the Los An- 
geles districts nine and ten, I do so solely 
in passion to serve my profession, and in 
the hope I may assist in raising it to higher 
plane of service for the public good. 

“Selecting a governor of the State Bar 
should not be the choice of personalities. 
This is not a popularity contest. Your can- 
didate should inform you what he stands 
for. Otherwise how will you know his 
position? Your selection should depend upon 
the test of principles of the most profound 
conception. The fundamental doctrine upon 
which I base the principles I propose is that 
the position of the State Bar of California, 
as to legal and judicial reform, should be 
one of LEADERSHIP. To clarify the is- 
sues of this election contest, I announce the 
Schedule of Principles upon which I stand. 

1. LEADERSHIP, not only in changes 
in remedial measures, but also in the sub- 
stantive law. If a substantive law is wrong, 
a multitude of remedial measures will ac- 
complish little. 

2. Court costs in general should be re- 
duced. Jury and court reporter fees should 
be provided out of the general tax fund. 
The doctrine of the “spirit of justice” 
should be recognized, and less weight given 
legal precedent. 

3. The State Bar should sponsor a legis- 
lative program which will bring some gen- 
uine protection to the bar, for: 

(a) The bar needs and must have an at- 


attorney’s lien law. Many of our attorneys 
have been defrauded out of their fees after 
rendering faithful and valuable profession- 
al services. 

(b) The bar also needs an act which de- 
fines the practice of law in a broad and 
comprehensive way. The thoughtful law- 
yer knows why. 

4. The bar needs to sell itself to the pub- 
lic. I therefore favor a state-wide educa- 
tional campaign to inform the public what 
the function of a lawyer is in society and 
what valuable services he is capable of ren- 
dering. 

5. I have confidence in the intelligence 
and integrity of the members of the State 
Bar, and therefore favor a membership 
plebiscite on matters of policy, and upon 


“those fundamental functions not adminis- 


trative or executive in character. The State 
Bar should be self-governing in fact. 

6. I favor a minimum fee schedule, 
whether state or county in scope, promul- 
gated and enforced by the State Bar. This 
is to eliminate unfair and cut-throat com- 
petition. 

7. Admission on motion should be dis- 
continued in order not to discriminate 
against the California-educated lawyer, that 
is our own sons, and daughters. 

8. I believe in high professional stan- 
dards, and favor raising them, to give us 
better equipped lawyers and a resulting 
higher character of public service. 

9. Admission to the bar of California 
should be restricted to the needs of the pro- 
fession, regardless of other considerations. 
The rights of those in practice are superior 
to those not yet admitted. 

10. I favor a sincere, and militant pros- 
ecution by the State Bar of those outside 
the profession for the unlawful practice of 
the law. This is the most important and 
urgent work of the State Bar, and merits 
immediate and diligent action that will bring 
prompt results. Let us dispose of the bears 
before we flay the mice. 

Your vote should be independent of group 
control. May your choice be determined by 
principle. 





The above announcement has been accepted as an 


advertisement and the publication thereof consti- 


tutes neither approval nor disapproval of any candidate or candidates. 


The Bulletin Committee of the Los Angeles Bar Association. 
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E sevetor service every 20 seconds. . . 
dependable janitor service . . and car- 
pets washed periodically without cost. 

rest rooms for men and women on every 
floor . . . instant hot water . . . heat 
from 6 a.m to 10 p.m. . . quiet... 
cork-tiled corridors . . . excellent light 
and ventilation in every office . . . plate 
glass windows throughout. . . Courteous 
service such as you expect in the finest 
hotels and apartments. Reasonable rents. 
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SAVE EXPENSIVE OFFICE SPACE 


USE LYON’S SPECIAL STORAGE 
ROOMS FOR VALUABLE RECORDS 


for as little as $2.50 per month 





DURING PROBATE 
PROCEEDINGS 


be sure goods of your cli- 
ent’s estate are in safe 
keeping. Store them in one 
of Lyon’s modern concrete 
warehouses conveniently lo- 
cated throughout Southern 
California. Special rooms 
for the storing of household 





Lyon’s private room storage is particu- 
larly adaptable to the safe storing of 
valuable records not in every day use. 
Expensive office space now in use for 
records can be converted to other pur- 
poses. Documents or records will be 
quickly delivered to your office by sim- 
ply telephoning the Lyon warehouse. 


goods, pianos, furs, auto- 
mobiles, valuables, records, 
etc. 











Phone Los Angeles REpublic 3131 
for details on Lyon’s special moving, 
storing, packing and shipping serv- 
ices. A representative will call at VAN 


your request. 
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Unlawful Practice of the Law 


LOS ANGELES BAR ASSOCIATION TAKES ACTION IN 
MANY CASES. THE RESULTS OBTAINED 





brought to its attention. 


procedure, THE 


position made of them. 





During the nine months last past, the Committee on Unlawful Practice of the Law 
of the Los Angeles Bar Association has given consideration to ninety-four cases 


In order that the members of the Los Angeles Bar may be made acquainted with 
the activities of this Committee, the volume of work performed, and its method of 
3ULLETIN presents a graph, with explanatory notes, showing the 
classification of the complaints, the number in each classification, and the dis- 








1. Parties practicing by giving legal ad- 
vice and counsel in the preparation of legal 
instruments and contracts by which legal 


A B C D E F G 
5 16 5 0 A I 2 

2. Notaries Public, Real Estate Men, Etc. 
A B & BP E F G 
0 4 0 0 0 0 2 

3. Collection Agencies, usually operating 
under trade names, such as Blank Creditors’ 
A B c D E F G 
0 2 0 0 l 0 0 


4. So-called Service Bureaus, Pseudo 
Business Mens’ Associations, Corporation 
A B i D E F G 


] 5 l 2 0 2 3 

5. Individuals and so-called associations 
soliciting claims and powers of attorney in 
A B * D E F G 
l 0 0 0 0 0 0 

6. Corporations and Parties operating 
A B C D E F G 


0 3 0 ] 0 0 ] 
Grand Total: 

A B ce D E F G 

7 30 6 3 6 3 8 


EXPLANATORY NOTES 


(A) Party discontinued his operations and 
could not be found after the complaint was re- 
ceived. 

(B) The acts complained of would not in the 
opinion of the Committee support an action. 


(C) The respondent agreed to eliminate from 
the conduct of his business the objectionable 
practice complained of. 


(D) The respondent discontinued his business 


after the committee advised him in the premises. 


(E) Hearing was held in the City Prosecutor’s 





rights were secured—with reference to vari- 
ous matters not more specifically classified 
by this compilation. 


H ] J 

1 4 3 Total 42 

H I J 

1 y 0 Total 9 
Association, etc. 

H I J 

0 4 0 Total 7 
Service Companies, etc. 

a oe 

2 8 2 Total 26 
bankruptcy matters. 

| I J 

0 3 0 Total 4 
under Trade-Names. 

H I J 

0 1 0 Total 6 

H I J 

4 22 5 Total 94 
Office and adequate assurances were given that 


the practice would be discontinued. 

(F) Prosecutions were had in Court. 

(G) Party appeared before the Committee and 
assurances were given the Committee, in writing, 
that the objectionable practice would be discon- 
tinued. 

(H) Case pending in City Prosecutor’s Office. 

(I) Case pending with the Committee. 

(J) The statute of limitation had run either 
before the matter had reached the Committee or 
immediately after it reached the Committee. 
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THE PROCEDURE FOLLOWED 

Upon receipt of a complaint, The Bar 
Association Office refers it to the commit- 
tee, and the committee determines whether 
or not the acts complained of consist of un- 
lawful practice. If the facts in the com- 
plaint give evidence of unlawful practice 
and are sufficiently substantiated by the file, 
and the party complained of is not a “re- 
peater,” he is called before the committee, 
or the Chairman or Vice-Chairman, and is 
informed that unless such practice is dis- 
continued he will be subjected to prosecu- 
tion. If the party agrees to discontinue the 
practice he is requested to so indicate by a 
written communication to the committee, 
and the file is thereupon forwarded to the 
3oard of Trustees with the recommenda- 
tion that the matter be placed in file and that 
no further action be taken unless additional 
complaints are received. After a reasonable 
time has passed, an investigation is made to 
determine whether the party is abiding by 
his assurances made to the committee. 

If the matter is one which gives evidence, 
either by the file or from an investigation 
conducted by a paid investigator, that the 
offender is knowingly and wilfully prac- 
ticing unlawfully, the matter is referred by 
the Committee to the Board of Trustees, 
and in turn the City Prosecutor with the 
request that a complaint be issued. These 
complaints are prosecuted either by the City 
Prosecutor’s Office or by a member desig- 
nated by the Board of Trustees. 

In some instances the office of the City 
Prosecutor has been able to bring about the 
desired result by issuing summonses and 
holding hearings in his office. Other cases 
were taken by the City Prosecutor’s Office 
directly to Court. 


COMMITTEE Has Not SouGHT PUBLICITY 


In the September, 1930 issue of THE 
BuLLeTIN, Mr. Chandler P. Ward, Chair- 
man of the 1929 and 1930 Committees on 
Unlawful Practices, in an article on this 
subject stated: 


“It has never been the policy of the 
Association to give publicity to such mat- 
ters in the cosmopolitan press. This in- 
formation is conveyed to you in order to 
acquaint you with the activity of this 
Committee of the Association.” 


The Committee reiterates the statement 
made by Mr. Ward. It may also be said 
that the Association has always followed a 
policy of seeking to STOP the unlawful 


ae 


practice rather than to follow a policy or 
desire to prosecute wherever and whenever 
possible. While the Association has not hesi- 
tated to institute a prosecution whenever it 
was felt necessary, it has nevertheless found 
effective and satisfactory means of stopping 
such practices in many instances without 
resorting to prosecution. 


The number of complaints is constantly 
growing relatively smaller. This is no doubt 
due, to some extent at least, to the actiy- 
ities of the committee. This committee has 
jurisdiction of matters involving laymen, 
corporations, etc., other than Banks and 
Trust Companies. President Walker, on 
June Ist, 1931, appointed a Special Com- 
mittee on Banks and Trust Companies, and 
the Committee on Illegal Practice takes cog- 
nizance of the comparatively few com- 
plaints alleging that Attorneys are practicing 
in an illegal manner. 


BANKRUPTCY MATTERS 


There is, however, one particular class of 
unlawful practice which seems to be grow- 
ing. Namely “Ambulance chasing in bank- 
ruptcy matters.’”” As soon as a bankruptcy 
schedule is filed certain persons and so- 
called organizations copy the creditor’s lists 
and solicit the creditors both by letter and 
in person. In many instances these persons 
have no interest in the case as a creditor 
but solicit in an effort to obtain the cred- 
itors’ claims and power of attorney for vot- 
ing purposes, apparently with no other ob- 
ject than to control the estate and to obtain 
fees and commissions as receivers and trus- 
tees. When such persons are successful the 
result is that the estate is administered by 
persons who have no real interest in it. 
There are many important angles to this 
evil and these are having the careful atten- 
tion of the Committee and will be fully dealt 
with in the near future. 


The personnel of the Committee on Un- 
lawful Practice of the Law is as follows: 


J. W. McKIntey, Chairman 
JouHn W. Mattman, Vice Ch. 
J. MaRIon WRIGHT 

James W. Morin 

JoHn W. BaRNES 

D. S. HAMMACK 

EUGENE TINCHER 

Mor M. Focer 

Mark L, HERRON 
GRETCHEN WELLMAN 

H. C. Masry 

TuHos. Hart KENNEDY 





Norb 
announ¢ 
Board o 
be vaca 
Leonarc 


“T be 
ergetica 
culated 
courts | 
that cat 
our jud 
of Gov 
that the 
behind 
our cor 
them uj 

“T ar 
magnitt 
proceec 
to the 1 
poratio: 
protect 
public : 

“I b 
profess 
lating 
cerning 
upon | 
compla 





The ab 
tutes ne 





y or 
ever 
1€si- 
er it 
und 


10ut 


w- 


1k- 


30- 
sts 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 353 





Norbert Savay 
of the Los Angeles Bar 





Norbert Savay, of the Los Angeles Bar, 
announces his candidacy for the State Bar 
Board of Governors, office-at-large that will 
be vacated by the expiration of President 
Leonard Slosson’s term. 


SAVAY’S PLATFORM 

“I believe that the State Bar should en- 
ergetically concern itself with measures cal- 
culated to so expedite the work of our 
courts as to avoid the interminable delays 
that cause such widespread discontent with 
our judicial system. If elected to the Board 
of Governors I would vigorously advocate 
that the influence of the State Bar be placed 
behind a program effective enough to bring 
our court calendars up to date and keep 
them up to date. 

“I am convinced that it is a duty of first 
magnitude of the State Bar to take such 
proceedings as are necessary to put a stop 
to the unlawful practices of the law by cor- 
porations as well as by individuals, and to 
protect the legal profession as well as the 
public from such unlawful practices. 

“I believe that no member of the legal 
profession should be subjected to the humil- 
lating experience of an examination con- 
cerning his professional conduct, except 
upon written complaint sworn to by the 
complainant. The attorneys are entitled to 


the same consideration and protection of 
their character and standing as other citi- 
zens and any proceedings against a member 
of the State Bar should certainly be based 
upon and dignified by a sworn accusation. 
The accused attorney would thereby be af- 
forded protection in the event that such ac- 
cusations were found to be utterly false. 

“T hold that it is as much a duty of the 
State Bar to protect the interests of its 
members as to protect the interests of the 
public. 

“T believe in democratization of the State 
Bar; that the work of the State Bar should 
be in contact with the thought and will of 
the average practitioner throughout the state 
of California; that the State Bar should 
seek and obtain the advantages to be derived 
from co-operation with legal organizations 
and associations throughout the State of 
California. 

“IT believe in a democratic State Bar in 
which no discrimination is made between 
the attorney who has attained a position of 
wealth and influence and the attorney whose 
feet are still upon the first rung of the 
ladder. 

“Above all else, I pledge myself to the 
principle of equal rights in our profession, 
and if elected I shall strive diligently, ag- 
gressively and fearlessly to serve the inter- 
ests of the entire Bar of the State of Cali- 
fornia. 

“I am not affiliated professionally or 
otherwise with any Trust Co., Insurance 
Co., or any organization or individual con- 
cerned in the unlawful practice of the law. 

“Studied law at Yale and Notre Dame; 
have been in practice for about 28 years, 
of which about 4 were spent in San Fran- 
cisco, 17 in New York City, and the balance 
in Los Angeles. For the last 15 years I 
have been specializing as General Trial 
Counsel, author of books and writings on 
legal subjects, including the “Art of the 
Trial.” 

All my life I have been fighting for the 
“underdog.” 

NorBERT SAVAY. 





The above announcement has been accepted as an advertisement and the publication thereof consti- 
tutes neither approval nor disapproval of any candidate or candidates. 
The Bulletin Committee of the Los Angeles Bar Association. 
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Los Angeles Bar Association Investigates 


Lawless Enforcement of the Law 


CONSTITUTIONAL ‘RIGHTS COMMITTEE MAKES STARTLING 
REPORT ON ALLEGED ILLEGAL ENFORCEMENT IN 
CONNECTION WITH DEPORTATION OF ALIENS 


A Sub-Committee of the Constitutional 
Rights Committee of the Los Angeles Bar 
Association, composed of W. H. Anderson, 
W. Joseph Ford and Karl Lobdell, ap- 
pointed to investigate certain alleged illegal 
practices of federal officers in the deporta- 
tion of aliens, has submitted its report to 
Joseph L. Lewison, Vice-Chairman of the 
Constitutional Rights Committee. 

“The matters submitted to us for investi- 
gation,” says the report, “were the follow- 
ing charges against the federal immigration 
authorities : 


“First: That persons suspected of being 
aliens subject to deportation were summa- 
rily taken into custody—arrested—by im- 
migration officers before any warrants for 
their arrests were obtained from the Depart- 
ment of Labor; 


“Second: That persons so arrested were 
incarcerated by the immigration officers in 
some place of detention and were held in- 
communcado (subject to being seen by such 
immigration officers only), without any 
charge being officially placed against them, 
without any right or opportunity for release 
on bail being afforded them, and without 
any right of representation by counsel being 
accorded them; and were so held until war- 
rants for their arrest were obtained from 
the Department of Labor; 


“Third: That while so held such suspects 
were subjected to private examinations by 
immigration officials, without the benefit or 
advice of counsel, and that statements made 
by them upon such examination were used 
in obtaining warrants for their arrest from 
the Department of Labor, and were subse- 
quently used against them in their deporta- 
tion hearings. 


“Ancillary to these charges against the 
federal immigration officials was the charge 
that the Sheriff of Los Angeles County re- 
ceived and incarcerated in the county jail of 
that county such aliens so arrested without 
warrants and held them inmcommunicado 
under instructions from the immigration 
officers and subject to the orders of such 
officers.” 


The report then sets out a letter from 
W. H. Anderson, Chairman of the Sub- 
Committee, to Walter E. Carr, District Di- 
rector, United States Immigration Service 
at Los Angeles, in which it is stated that 
complaints have been brought before the 
main committee claiming that false arrests 
and unlawful imprisonment of aliens have 
been made with a view to their deportation 
if they are within the deportation provisions 
of the immigration law. Disclaiming any 
partisan spirit, or any intention to hamper 
the legal administration of the deportation 
laws when properly administered, che letter 
says: 

“Briefly, we are advised (and an investi- 
gation at the Sheriff’s office seems to bear 
out the correctness of our information) that 
the immigration agents under your jurisdic- 
tion are ‘picking up’—in other words, taking 
into custody or, if you please, arresting— 
aliens who are suspected of being unlaw- 
fully in this country, or who are suspected 
of being subjects for deportation under the 
provisions of the Federal Immigration Law; 
that such persons are so taken into custody 
prior to any application for, and prior to 
any issuance of, any warrants authorizing 
the taking of them into custody; that when 
they are taken into custody most of them 
are turned over to the Sheriff of Los An- 
geles County and are confined in the county 
jail by him, under instructions from your 
department to hold them incommunicado; 
or, in other words, not to permit them to 
have any intercourse of any kind with any 
persons, relatives, friends, attorneys, or 
what not; that after they have been thus 
taken into custody and before any warrant 
issues it is the custom of your department, 
acting through some one or the other of 
your immigration agents, to privately ques- 
tion the aliens thus in custody, with a view 
to getting statements or admissions from 
them upon which you can base and do base 
your applications to the Department for a 
warrant under paragraph 1 of subdivision b 
of Rule 19, ‘Arrest and Deportation on 
Warrant’ of the Immigration Rules of Jan- 
uary 1, 1930.’ 
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“Our general committee (which I may 
advise you consists, with its Advisory Board 
and its Auxiliary Committee, of some thirty- 
two picked members of the Los Angeles Bar 
Association) desires through the sub-com- 
mittee, of which I am chairman, to know, 
in the first instance, whether or not it is the 
custom of the Immigration Service in this 
District to institute its proceedings against 
any aliens who you think are proper sub- 
jects for deportation in substantially the 
manner above outlined? 

“If your custom as to the methods 
adopted in this District by the Immigration 
Service, prior to the application for or the 
issuance of a warrant to take a suspected 
alien into custody, are different substantially 
from those above outlined, we would greatly 
appreciate your pointing out just what your 
procedure is. 

“Furthermore, the Committee would feel 
under obligations to you, if aliens are taken 
into custody before the issuance of a war- 
rant, if you would advise us as to what 
provisions of the law, either federal or state, 
you think legally authorize such a procedure. 

“Finally, we would also like to be in- 
formed, if you or your agents do instruct 
the Sheriff to hold persons taken into cus- 
tody without a warrant incommunicado, un- 
der what authority of law such instructions 
are given. 

“We are also quite doubtful (though this 
is, perhaps, more a matter for the consider- 
ation of Sheriff Traeger) as to whether or 
not, in view of the provisions of Section 
1601 of the Penal Code of this State, Sher- 
iff Traeger has any legal right or authority 
to take any federal prisoners into his cus- 
tody who have not been ‘committed thereto 
by process or order issued under authority 
of the United States’. 

* * * 

“So far as we have been able by any in- 
vestigation of the law to ascertain, the only 
authority for taking an alien into custody 
under the deportation provisions of the fed- 
eral immigration laws is that found in Sec- 
tion 19 of the Immigration Act, which pro- 
vides that when certain conditions exist the 
suspected alien ‘shall, upon the warrant of 
the Secretary of Labor, be taken into cus- 
tody and deported.’ 

* * * 

“Another complaint that has been brought 
to the attention of our main committee is 
that Sheriff Traeger, under instructions 
from your Department, and your Depart- 


ment, at least until the last few days, have 
consistently refused to permit any attorneys 
purporting to represent any of the aliens 
held incommunicado to see or confer with 
such aliens; and while we are further ad- 
vised that your practice in this matter has 
been somewhate modified recently as to cer- 
tain attorneys in good standing, we are also 
advised (and we believe correctly )that no 
such premit has yet been given by your 
Department until you had accomplished 
your full purpose in taking the alien into 
custody, viz.: the obtaining of a statement 
from him to be used by you in applying for 
a warrant under the provisions of para- 
graph 1 of subdivision b of Rule 19 above 
referred to. 

“An answer to this letter at your very 
earliest convenience would afford us great 
assistance in our investigation.” 


Tue Drrector’s STATEMENT 

To this letter District Director Carr re- 
plied briefly, saying that he did not quite 
“understand the interest of the Bar Asso- 
ciation in these matters,” but offering to 
discuss the subject in a personal interview 
with the sub-committee. This interview was 
held. Mr. Carr demanded to know who had 
complained to the Committee, and upon 
being informed, indulged in “some invidious 
criticisms of what he claimed to be the 
methods of certain attorneys in the prem- 
ises and, in effect, stated that the immigra- 
tion officials felt it to be their duty to pro- 
tect the aliens in their custody from such 
lawyers whose services could not be of any 
material advantage to such aliens, but who 
nevertheless, if and when employed, mulcted 
the unfortunate aliens with large and un- 
necessary lawyers’ fees.” 

Being assured by the committee that it 
was not in any sense antagonistic to him 
or his department in the matter and that 
one of the purposes of the investigation was 
to discover and possibly aid in curing these 
weaknesses in the existing deportation laws 
which seemingly directly forced the im- 
migration officials into illegal methods of 
enforcing them, Mr. Carr, says the report, 
“discussed the general situation, making in 
substance the following statements among 
others: 

“First: That occasional arrests of depor- 
tation suspects were made without a war- 
rant ; 

“Second: That no such arrests were 
made without first investigating and inter- 
viewing the suspect and from such investi- 
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gation and interview. getting satisfactory 
evidence that the suspect was subject to de- 
portation ; 

“Third: That no arrests without first ob- 
taining a warrant were made except in those 


instances where the suspect was of a va- , 


grant character without any fixed known 
place of abode and was liable to disappear 
before a warrant could be obtained from 
the Department of Labor. 

“Fourth: That under no circumstances 
was any suspect so arrested held incom- 
municado (by which he seemingly meant 
that they could be seen upon order of the 
proper immigration official, if such official 
saw fit to give such an order) ; 

“Fifth: That no such detention or im- 
prisonment of a suspect exceeded twenty- 
four hours, within which time a telegraphic 
warrant from the Department of Labor 
could always be obtained; and 

“Sixth: That the practice above outlined 
was not confined to the Los Angeles Dis- 
trict alone, but was general throughout the 
United States and had the full sanction of 
the Department of Labor, being based upon 
unwritten regulations of that Department 
authorized by the immigration laws. 


WHAT THE COMMITTEE FouND 


“Our further general investigation leads 
us to believe that, possibly through igno- 
rance of what has taken place, Mr. Carr 
was mistaken in some of his assertions. 

“From evidence presented to us, we are 
strongly inclined to believe: 

“That the arrests of suspected aliens 
without warrant is not incidental or casual 
or occasional, but is a fairly general prac- 
tice, non-arrests being exceptions rather 
than the rule ; 

“That such arrests are not confined to 
persons first interviewed and are not based 
upon statements legitimately obtained from 
the arrested persons prior to such arrests, 
but are made largely, if not entirely, for the 
purpose of getting such persons into the 
exclusive control of immigration officers and 
of obtaining ex parte statements from such 
persons by immigration officers while such 
persons are in the exclusive control of such 
officers and are deprived by such officers of 
any independent advice, the statements thus 
obtained being obtained for the purpose of, 
and being used in the first instance for the 
purpose of, obtaining warrants of arrests 
from the Department of Labor and being 
later used as admissions by the aliens thus 
imprisoned and questioned ; 


——_ 


“That such arrests and imprisonments 
without warrant are not confined to irre- 
sponsible vagrants who are without local 
habitation ; 

“That suspects arrested without warrant 
are held (or, at least, have been held) in- 
communicado as an actual fact, because they 
cannot be reached or interviewed without 
a permit from an immigration official, 
which, as we are advised, is seldom, if ever, 
granted until the purpose of the incarcera- 
tion has been accomplished, viz. : the obtain- 
ing of an ex parte an unadvised statement 
from the suspect by an immigration official 
at a strictly private examination ; 

“That detentions (imprisonments) with- 
out a warrant frequently cover a number 
of days, during which the suspect is denied 
the right to see anyone, to employ counsel, 
or to be admitted to bail, as no bail is fixed 
until the warrant of arrest is issued by the 
Department of Labor—in fact, that such 
suspects are so held and no warrant applied 
for until the immigration officers have suc- 
ceeded in obtaining from such suspects 
while so held a statement sufficiently satis- 
factory to such officials to enable them to 
base upon such statement an application for 
the issuance of a warrant for arrest. 


53 Cases CITED 


The Committee’s report then states that 
its imformation is partially substantiated in 
many cases, the details of 53 of which are 
set out. It will be sufficient to quote from 
the report in two of these cases here, in 
order to furnish examples of the methods 
complained of, as follows: 

“35. YvoNNE AKERMAN and mother: 
Statement of counsel: ‘This young woman 
and her mother were temporary visitors to 
the United States; they overstayed their 
time; the reason shown and proof being 
that their son and brother, a legal resident 
of the United States, was critically ill. The 
aliens were arrested by Walter S. Bliss at 
their home at 8:30 in the evening, February 
13, 1930. Conversations taken in longhand 
were thereafter dictated to a stenographer 
of the Immigration Service, who afterwards 
set them in form and they were used as the 
alien’s statement. The alien and her mother 
both are ladies of education and refinement. 
They were placed in the House of the Good 
Shepherd that same night; application for 
the warrant was not made until the follow- 
ing day. The warrant is dated February 15, 
1930, but was not received until.the 16th; 
and hearing was had on February 18. * * 


—_ 
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* They were living and residing * * * 
jn a fine residential section of Los Angeles, 
and were in no manner, shape or form evad- 
ing arrest.’ 

“52. ZENKICHI OmaGart: Statement of 
counsel: ‘This alien was arrested by In- 
spector Bliss while working on a lawn near 
Santa Monica on August 26, 1930. The 
alien stated under oath that he asked both 
Inspector Bliss and another Inspector to 
please let him shut off the water on the 
property he was working on, before taking 
him in, which delay was refused; and 
friends related to me afterwards the water 
continued to run for about two days and 
considerable damage was done to the own- 
er’s property. This alien was taken to his 
home; his home was searched and one of 
the Immigration officers entertained a prop- 
osition of bribery. The officers continued 
to hold the alien and arranged for an inter- 
preter to conduct the bribery proposal, even 
to the extent of having a certified check 
cashed at the bank and going back to the 
alien’s home and there the transaction took 
place. This attempted bribery was made the 
subject matter of a criminal action in the 
Federal court; it was tried and the alien 
was found not guilty by Judge William P. 
James, the case being tried without a jury. 
The alien was arrested early in the morn- 
ing of August 28th, and held all day, but 
the question of his right to remain in the 
United States did not take place until 7:00 
p.m. that day, and on conclusion of this 
questioning the alien was placed in jail; the 
warrant of arrest was dated the following 
day and received August 30th.’ 


THE CoMMITTEE’S CONCLUSIONS 

“As a result of our investigations we are 
convinced that immigration officials fre- 
quently, if not consistently, either as a mat- 
ter of expediency or because of a mistaken 
belief that they have a legal right to do so, 
violate the law in the particulars above 
enumerated in their efforts to successfully 
enforce the deportation provisions ; that this 
practice is defended and encouraged, at least 
in this district, by the local head of the 
Immigration Service; that the inadequacy 
of the present law in the matter of arrest 
and detention of suspected aliens is made a 
tentative excuse for such illegal practices. 

“The specious excuse that they are justi- 
fiable because they in the main bring about 
satisfactory results is merely the old and 
indefensible excuse that the end justifies the 
means—a casuistry which, when urged by 


* 
law enforcers as a justification for lawless 
law enforcement, tends to bring the law 
and its enforcement into universal disrepute 
and contempt. 

“Another practice brought to our atten- 
tion, which to some extent at least seems to 
be indulged in by the immigration officials 
after procuring an arrest warrant, is that 
of coupling their compliance with the law, 
which requires them to advise the arrested 
accused of his right to counsel, with vol- 
untary advice to the accused that the em- 
ployment of counsel is not necessary and 
that he would fare better if no counsel were 
employed by him. * * * 

“We were advised that the question of 
the duties and limitations of the Sheriff of 
Los Angeles County in the premises was 
before the County Counsel of that county 
for an opinion. Consequently, on March 
20th, 1931, two of our members called upon 
Deputy County Counsel Mr. S. V. O. 
Prichard, who had the matter in charge. 

“When we explained the nature of the 
complaints which had been made concern- 
ing the imprisonment in the county jail of 
suspected aliens arrested by deportation im- 
migration officers. * * * Mr. Prichard ex- 
pressed surprise at this statement and said 
that that situation had not been called to his 
attention. Thereupon (in our presence) he 
immediately got in touch by telephone with 
some official connected with the county jail, 
and stated to us that this official had ad- 
vised him that there were certain of such 
prisoners then so held in that jail without 
any warrant for their arrest. After some 
discussion concerning the law bearing upon 
the sheriff’s duties in holding federal pris- 
oners, we left, with the understanding that 
Mr. Prichard would shortly render an 
opinion to the sheriff on the subject in hand, 
No such opinion, however, has been ren- 
dered. * * * Before arranging for 
this call upon the sheriff, the chairman of 
our committee called Mr. Prichard on the 
telephone and inquired as to whether or not 
the opinion in question had been rendered 
by him and if not why not, to which Mr. 
Prichard replied, in effect, that he had not 
rendered the opinion for the following rea- 
sons : 

“First: Because he had made a careful 
check of immigration deportation prisoners 
now held in our county jail, and found that 
none was now so held without an arrest 
warrant ; 

“SEconD: Because the sheriff had as- 
sured him that the federal deportation offi- 
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cers would not in the future turn over any 
such prisoners to the sheriff’s custody with- 
out an accompanying arrest warrant; 

“THIRD: That no such prisoners have 
been or are being held incommunicado ; but 
that the sheriff’s office does not permit any- 
one to visit such prisoners without a permit 
from the deportation officials, and the de- 
portation officials do not issue any such 
permits to attorneys unless such attorneys 
can furnish evidence satisfactory to such 
officials that they have been employed to 
represent any given alien held for deporta- 
tion to see whom a premit is requested. 

* * * 

“We respectfully submit and suggest: 

“First: That if the illegal practices 
above outlined are indulged in by the fed- 
eral immigration officers (and such seems 
to be the case), they should be discontinued 
by order of the proper authority or author- 
ities ; 

“SECOND: That if the present laws, rules 
and regulations with reference to the arrest, 
imprisonment and detention of suspected 
aliens are insufficient or inadequate to in- 
sure the legal deportation of such aliens, 
then some adequate steps should be taken 


to cure the weaknesses in such laws, rules 
and regulations; but that until such laws 
are changed they should not be violated by 
immigration officials or other law enforcers, 
as such violations constitute lawless law en- 
forcement ; 


“TuirD: That the attention of the Sec- 
tion of the Wickersham Law Enforcement 
Committee which deals with ‘Lawless Law 
Enforcement’ should be called to the situa- 
tion under investigation, and to that end 
that a copy of this report should be trans- 
mitted to that Section of said Commission; 

“FourtH: That a copy of this report 
should also be sent to the United States 
Secretary of Labor, to the United States 
Attorney General, to both of the United 
States Senators from California, and to 
each of the members of Congress represent- 
ing this particular immigration district; 

“FirtH: That such further distribution 
of this report should be made as is deemed 
advisable by the main committee. 

Respectfully submitted, 
W. H. ANDERSON, Chairman 
W. JosePH Forp 
Kart LOBDELL 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 


Main Office, Fifth and Spring 
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DARK 





















‘BUS LINES: 
WILSHIRE 
SUNSET 
FIGUEROA 





YELLOW CARS: 
A-C-D-U-2-3 


RED CARS . . . Subway Terminal: 
HOLLYWOOD...GLENDALE - BURBANK 
SAN FERNANDO LINES...SANTA MONICA BLVD 
SANTA MONICA-BEVERLY HILLS 
VENICE SHORT LINE 
HERMOSA & REDONDO via DEL REY 


In New TITLE GUARANTEE Bldg 


(FACING PERSHING SQUARE ) 


ONVENIENT transportation facilities...a 

C veritable downtown “crossroads.” @. Many 

neighborhood auto parks. . Lots of sunshine 

and fresh air. A good location in which to 

increase your business. «. One, two and three 

room suites facing Pershing Square. « Apply 
to Case Bradford. TRinity 3741. 


TITLE GUARANTEE & TRUST 


COMPANY 


TITLE GUARANTEE BUILDING 
HILL at FIFTH, LOS ANGELES 
Capital and Surplus $7,500,000.00 








Announcing 


CALIFORNIA 
CORPORATION LAWS 


HENRY WINTHROP BALLANTINE 


Professor of Law, University of California, Draftsman of the 
committee of the State Bar on the revision of the Corporation 
Laws, author of “1929 California Corporation Amendments,” 
“Manual of Corporation Law and Practice” (1930), “Private 
Corporations” (1927). 


THE BOOK will be a necessity for ready reference, compiling code 
statutory and administrative provisions relating to business corpora- 
tions. It will contain annotations anticipating construction by the 
courts and showing the purpose and effect of the changes made. 
Practical forms and suggestions will be included, also notes on 
changes in the Building and Loan Association Act and Bank and 
Corporation Franchise Tax Act. The new 1931 rules of practice before 
the Corporation Department are given. 





WILL BE READY BY AUGUST 15TH 


PLACE YOUR ORDER NOW! 


ORDER FORM 





Parker, Stone & Baird Co., 
(Since 1898) 
241 East 4th St., Los Angeles, Calif. 


Gentlemen: 
You may send me, as soon as published, 
BALLANTINE’S “CALIFORNIA CORPORATION LAWS” 
Postage Prepaid. Price $7.50 per copy. 


wu.e.e--Check enclosed 
sees Send C. O. D. 





Parker, Stone & Baird Co., Publishers 




















